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'CRIMINAL  PROSECUTION." 


THE  HONORABLE  WILX.IAM  BENWICK  RIDDELL,  JUSTICE  OF  THE  SUPiiEME 
COURT  OP  ONTARIO   (aPPEM-ATE  DIVISION),  TORONTO,  CANADA. 

An  association  such  aa  this  must  be  of  very  great  value  to  the 
State,  composed  as  it  is  of  those  actually  en-jaged  in  th  wjfk 
of  prisons,  and  not  simply  taking;  an  interest  in  it  from  utside 

as  a  philosophic  study.  It  is  composed  of  experts  wh».  ,e  an 
opportunity  of  putting  their  tneories  and  '.onclusions  to  a  practical 
test,  of  making  that  kind  of  experiment  whicn  has  made  the  natural 
sciences  what  they  are,  and  who  are  not  compelled  to  be  satisfied 
with  something  evolved  from  their  o.'/n  consciousness  like  the  meta- 
physician's camel. 

To  such  the  subject  of  my  address  may  not  at  once  appeal  as 
of  special  interest ;  but  while  in  any  case  they  must  be  affected  at 
least  as  members  of  the  body  politic,  they  should  as  a  special  class 
be  more  interested  in  all  that  affects  the  criminal,  and  not  least 
so  in  the  cause  which  brought  him  into  their  care. 

In  a  recent  murder  case  I  said  in  a  judgment:  "The  coniiiiissiou 
of  the  act  does  not  in  itself  subject  the  actor  to  punishment,  it  it'  tlic 
conviction  of  the  offence  which  render;*  the  offender  liable  to  pun- 
ishment. Society  iias  for  its  own  sake  decreed  tliat  before  any  oi  e 
can  be  punished  by  the  State,  he  must  be  convicted  in  a  method  pre- 
scribed, (I  speak  generally).  Courts  arc  not  given  the  sword  of 
retributive  justice ;  they  can  not  give  to  the  aecusetl  what  they  be- 
lieve he  deserves;  the-.r  powers  are  limited  by  law  and  within 
law.  That  is  for  tne  protection  of  the  State,  not  wholly  for  the 
protection  of  the  prisoner."  Rex  v.  Duckworth  (1913),  .37  Our.  L. 
R.  197,  at  pp.  229,  230. 

Let  me  express  my  meaning  in  a  slightly  different  way.  No 
one  in  any  civilized  country  in  a  state  of  peace  and  with  civilized 
jurisprudence  is  punished  simply  when  he  has  committed  a  crime. 
The  crime  in  itself  leads  to  nothing.  For  its  own  sake,  for  its  own 
safety,  the  State  has  decreed  that  before  any  one  can  be  punished 
for  a  crime,  he  must  be  tried  before  some  court  and  convicted 
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either  on  his  own  confession  or  on  evidence  satisfactory  to  the  trial 
tribunal.  It  is  that  trial  with  its  incidents,  anterior  and  contem- 
porary, which  we  call  Criminal  Prosecution. 

In  a  civil  action  there  are  (speaking  generally)  a  plaintiff  and 
a  defendant;  there  is  some  one  suing  to  recover  something  from 
another  who  is  resisting.  It  is  unfortunate  that  a  similar  terminol- 
ogy has  been  introduced  into  the  criminal  law,  and  that  a  person  ac- 
cused of  a  crime  is  made  a  party,  corresponding  to  the  defendant 
in  civil  matters,  while  in  name,  at  least,  the  King,  the  State,  the 
People — something  connoting  the  totality  of  society — is  made  a 
prosecutor,  a  plaintiff.  Our  law  papers  are  entitled  ' '  The  King  vs. 
John  Smith,"  "The  People  vs.  John  Smith,"  etc.,  as  though  the 
King,  the  People,  the  State  had  an  interest  in  establishing  some- 
thing, the  establishment  of  which  the  accused  was  resisting.  Now 
it  may  be  said  at  once  that  in  the  early  historj'  of  the  criminal  law 
in  the  land  from  which  much  of  the  criminal  jurisprudence  of  the 
United  States  and  Canada  is  derived,  there  was  some  reason  for 
the  practice.  Reading  the  "State  Trials"  of  olden  times,  it  is 
but  too  manifest  that  in  very  many  instances,  the  accu.sed  was  for 
some  reason  persona  non  grata  to  the  powers  that  were :  that  they 
desired  his  removal  from  the  scene;  that  his  guilt  was  a  matter 
of  certainty  to  the  court,  and  every  effort  was  made  not  to  find 
out  the  truth,  but  to  convict  the  prisoner.  He  was  an  enemy  to 
the  King,  and  should,  therefore,  be  convicted:  not  he  was  con- 
victed and  therefore  pi-oved  to  be  an  enemy  of  the  King — the  .syl- 
logism was  inverted,  what  should  be  the  conclusion  was  made  the 
premise  and  the  premise  the  conclusion.  Then  every  effort  of  the 
Crown  Counsel  was  bent  to  convict,  as  every  effort  of  the  plain- 
tiff's counsel  in  a  civil  case  is  bent  to  win  a  verdict  for  his  client, 
whether  he  deserves  it  or  not. 

The  custom  of  styling  a  criminal  prosecution  much  as  a  civil 
action  is  styled  has  had  something  to  do  with  the  idea  that  the 
state  prosecutor  is  doing  the  right  thing,  his  plain  duty  and  all 
his  duty  when  he  does  his  best  to  bring  about  a  conviction. 

This  is  an  utterly  false  view  and  as  mischievous  as  it  is  false. 
The  accused  is  a  member  of  the  society  in  which  he  lives  and  it  is 
not  society  setting  itself  against  one  of  its  members  and  endeavoring 


at  till  liazaids  lo  put  Mini  away.  ti'iiij»orarily  or  permanently,  whicli 
we  w»»  at  a  criminal  trial.  Society  by  its  Parliament.  CongresH. 
Lcgrislaturc,  lays  down  the  mles  by  \\  hicli  it  is  to  be  governed,  pre- 
wribes  the  condnot  of  its  members,  sots  out  with  more  or  less  par- 
ticularity what  acts  it  will  not  willingly  permit,  assigns  greater  or 
lesser  punishment  to  follow  the  transgression  of  its  rules. 

In  all  civilized  .jurisprudence,  crimes  are  defined  by  the  le-ri.s- 
lative  body.  It  is  as  much  a  disgrace  to  the  legislators  to  leave 
crimes  ill-defined  or  at  loose  ends,  as  it  would  1h'  to  follow  the  same 
couj-se  in  the  case  of  the  ownership  of  land  or  other  pri>*"'  ty,  the 
rules  governing  promissory  notes,  or  the  relativ*-  riehts  an.  duties 
of  husband  and  wnfe.  Il  is  for  the  legislature  to  jrive  thf  limits 
"ithin  which  conduct,  non-altruistic  conduct,  must  be  confined — in 
word,  to  define  crime. 

There  may,  indeed,  be  so  primitive  a  community  as  tlmt  its  needs 
can  '  ■  met  by  the  English  Common  Law,  a  fairly  reasonable,  log- 
ical ..nd  consistent  body  of  rub»s  laid  down  by  judges  of  the;  olden 
time.  But  even  in  that  case,  the  legislature  by  doing  nothing  has 
expressed  its  satisfaction  with  a  set  of  definitions,  well  and  widely 
known,  though  found  not  sufficiently  exhaustive  or  otherwise  satis- 
factory for  another  community.  Tt  is  for  the  court,  the  .judge,  to 
interpret  the  words  employed  by  the  legislator.  It  is  impossible 
to  look  into  the  minds  of  men.  and  no  .judge  can  sji.v  with  certaint.v 
what  anv  other  man  or  an.v  bod.v  of  men  have  meant.  All  that  he 
can  do  is  to  take  the  words  emplo.ved  bv  the  legislatoi-  to  express 
his  thoughts  and  meaning  and  find  out  as  best  he  ma.y  the  meaning 
of  the  words  employed. 

Often  it  is  made  a  reproach  to  courts  that  they  make  a  fool  of 
the  law;  but  all  the.v  can  do  is  to  find  out  what  the  law  is  (not 
make  it)  and  if  the  law  is  foolish  that  is  the  fault  of  the  fool  of  a 
legislator,  or  if  the  legislator  is  not  a  fool  he  has  not  taken  the 
care  to  see  that  his  words  are  not  foolish.    Nemo  omnibus  horis  sapit. 

The  law  laid  down  by  legislators  is  interpret**''  where  neoes.sarv 
by  the  judge.    So  far  all  are  agreed. 

Then  the  imperative  necessity  arises  to  see  to  it  that  no  one  shall 
transi&»ess  the  law  with  impunity.  That  is,  first,  the  dutv  of  the 
police,  and  then  of  every  citizen. 
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Assume  now  that  it  is  suspected  that  a  criminal  law  ( I  do  not 
stop  to  define  criminal  law)  has  been  broken  and  some  one  is  charged 
with  the  offence,  a  criminal  prosecuticm  follows. 

A  criminal  prosicution  should  '>e  an  investigation  into  the 
question  whether  the  accused  has  broken  the  law,  not  an  attempt  to 
prove  at  all  hazards  that  he  has  done  so. 

As  I  have  indicated,  it  is  not  that  the  aecnsed  is  an  enemy  of 
society  and  therefore  should  be  cnvicted;  but  it  is  "did  he  commit 
the  act  and  therefore  is  he  an  enemy  of  society  t" 

Accordingly  the  police  have  a  perfect  right,  nay  more,  it  is 
their  duty,  to  find  out  by  <|uestioiiin?  the  accused  what  he  will  tell 
them  of  the  transaction.  That  is  investigation.  They  have  no 
right  to  torture  bv  word  or  deed,  no  right  to  threaten,  to  browi.  \ 
to  ill  treat,  in  order  to  procure  a  confession — that  is  persecution. 
The  rack  never  waa  legal  nt  the  English  Common  Law  (although, 
unhappily,  sometimes  employed  extra-legally  in  State  cases  and 
none  of  its  congeners  is  to  be  tolerated  in  any  decent  community. 
What  is  known  as  the  "Third  Degree"  is  a  villainous  system, 
no  more  to  be  justified  by  its  success  in  uncovering  crime  than  was 
the  rack,  the  boot,  or  other  horror  of  the  Inquisition  or  of  the  perse- 
cution of  the  Scottish  Covenanters. 

It  is  a  pleasure  for  me,  a  Canadian  judge,  to  be  able  to  say 
that  in  an  experience  of  over  thirty  years  at  the  bar  and  on  the 
bench,  I  never  knew  of  a  case  of  "third  degree"  confession  and 
never  even  heard  of  more  than  one  with  us  (and  in  that  case  the 
jury  were  so  indiRnant,  tliiit  in  their  indignation  they  forgot  their 
logic  and  acquitted  the  accused  who  was  almost  certainly  guilty). 

The  accused  is  entitled  to  know  of  what  he  is  accused.  Com- 
mon sense  tells  us  that  the  more  simple  and  plain  the  charge  is 
made  the  better.  In  practically  every  case  that  comes  before  the 
courts,  the  prisoner  knows  full  well  what  is  charged  against  him. 
The  police  have  probably  arrested  him  and  talked  about  the  offence 
alleged.  There  probably  has  been  an  investigation  in  his  presence 
before  a  magistrate.  The  case  must  be  rare  in  which  an  accused 
does  not  know  what  the  act  is  of  which  he  is  accused.  But  in 
every  case  he  is  entitled  to  know  what  is  his  supposed  crime.  Per- 
haps his  child  is  found  dead.    He  may  be  thought  to  have  neglected 


it  and  so  it  difni,  or  to  have  maltreated  it,  or  to  have  Hlaiii  it  wil- 
fully.  He  should  know  whetlier  he  is  being  charged  with  murder, 
manslaughter,  assault  and  battery,  neglect— "What  is  the  crime 
you  accuse  me  of  T" 

The  answer  to  that  laat  question  should  be  in  writing,  not  sub- 
ject to  the  fallibility  of  human  memory  of  spoken  words — littera 
scripta  manet. 

But  when  an  accused  has  a  statement  in  writing  of  the  crime 
with  which  he  stands  charged,  what  need  is  there  of  more!  The 
ahamefu'  length  and  intricacy  of  indictments  in  some  jurisdictions 
ia  notorious  and  scandalous.  Our  indictments  in  Canada  are  in 
n.ch  form  as  this:  "The  Jury  of  our  Lord,  the  King,  present  that 
John  Smith,  at  Toronto,  June  the  twentieth,  one  thousand  nine 
h..cdred  and  sixteen,  murdered  James  Brown."  What  more  is 
needed »  I  once  heard  an  American  lawyer  say  that  he  did  not 
see  what  difference  it  made  to  the  accused  whether  he  wa.s  said 
to  have  murdered  the  man  by  shooting,  choking,  starving  or  rright- 
ening  him  to  death.  Suppose,  however,  that  lay  friend  went  too 
far,  and  that  particulars  are  re(iuired  in  some  cases  of  the  nieaus  by 
which  the  ueed  is  said  to  have  been  committed  (and  the  cases  must 
he  exceedingly  rare  in  which  the  accused  does  not  know  this  quite 
well),  pov  ■:»•  in  the  judge  to  order  particulars  on  application  will 
be  sufficient  ,'or  every  possible  case. 

The  (juashing  of  indictments  for  irregularity  and  the  like  is  a 
reproach  to  civilize* .  jurisprudence  and  can  only  bring  Ijiw  and  the 
administration  of  justice  into  contempt. 

A  Solicitor-General  of  the  United  States  once  said  in  my  pres- 
ence: "I  never  saw  an  indictment  T  did  not  understand  on  the 
firs.,  reading.  I  never  saw  one  in  which  T  could  not  find  something 
not  to  understand  after  I  had  studied  it  a  month  or  so."  He  came 
from  Missouri,  but  T  think  that  probably  even  his  ingenuity  could 
not  find  anything  to  misunderstand  in  a  simple  form  of  indictment 
such  as  I  have  spoken  of. 

An  indictment  should  not  be  a  document  for  the  exercise  of  legal 
ingenuity  at  all,  whether  in  the  drafting  or  the  reading.  It  should 
be  such  a  simple  plain  statement  of  the  offence  charged  as  that  the 
accused  may  fully  understand,  if  he  wants  to,  with  what  crime  he 
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iH  charged.    Fair  play  ai;<l  the  protection  of  the  State  require  no 
more.    And,  Kinely,  "Whutiioever  is  more  coraeth  from  ovil." 

The  institution  of  the  grand  jurv  iu  a  peculiar  oiie~it  in  a  relic 
01    -nier  timcH.    its  hii.t.,ry  Ih  obacure.  its  functions  hcc...  to  have 
changed  with  the  course  of  time,  but  in  any  case  it  should  not  be  a 
trying  jury;  it  should  be  a  body  which  will  investigate  far  enough 
to  see  whether  there  is  real  ground  to  believe  that  the  prisoner  has 
eommitted  a  crime.     Various  views  are  taken  of  the  proper  ftinc- 
tions  of  the  grand  jury,  but  in  no  case  is  the  grand  jury  allcwed 
to  convjct.    Where  a  grand  jury  has  come  to  the  conclusion  that 
Kuch  facts  ox:8t  an  will  warrant  a  full  investigation  of  an  allegeil 
<'nme.  what  difference  the  grounds  v^n  which  it  did  so  think? 
The  finding  of  a  true  bill  is  hut  an  incident  in  no  wise  determining' 
or  helping  to  detc/inine  guilt.     There  is  no  need  for  society  pro- 
tecting itself  from  itself  by  requiring  that  all  the  proceedings  he 
fore  the  grand  juiy  arv  rejnilar;  that  all  the  evidence  taken  before 
the  crrnud  jury  should  Ik-  such  as  would  be  admitted  in  the  formal 
trial  l.y  our  rather  t.'cliiiical  rules  of  evidence.   The  grand  jury  (lo«-s 
not  tiy ;  it  directs  a  trial  to  Im>  had,  and  it  seems  to  me  at  lea.st  that 
there  is  no  more  reawns  ''      tv.|uiring  strictness  of  procedure  and 
evidence  before  «  t ,7111,1  ju.y  than  for  requiring  the  piosecuting 
counsel  to  give  his  reasons  for  thinking  an  accu.sed  should  Ix-  tried. 
An  indictment  which  does  not  charge  a  crime  should  be  (luashecl, 
b!t  why  one  in  tli.-  finding  of  which  some  trifling  error  has  occurred, 
some  inc^ridarity.  or  some  mistake  in  taking  the  statements  of  wit- 
nesses .' 

Unless  I  am  wholly  wrong  in  my  theory  of  criminal  pro.seeutioii 
namely,  that  it  is  not  a  fight  between  organized  society  on  the  one 
hand  and  some  individual  on  the  other,  but  a  formal  investigation 
ami  inquiry  by  the  State  into  the  ..uestion  whether  that  individual 
ha.s  broken  its  law,  the  position  of  i)roseciitinfr  counsel  is  clear 

Representing  the  State  as  he  does,  and  acting  as  its  agent  and 
servant  to  determine  fact,  it  is  as  much  his  dutv  to  bring  out  and 
prove  all  the  facts  which  seem  to  show  that  the  accused  is  not  guilty 
as  those  which  have  the  opposite  tendency.  It  should  be  no  honour 
for  a  prosecuting  counsel  to  obtain  a  conviction  in  a  case  of  real 


doubt.  110  disgrace  to  "lose"  mw  after  caw.  «>  long  an  he  has  witl» 
all  diH"  call-  ii.i  Mkill  plac»'«l  and  rnarshalliNi  all  th«'  facts  before 
the  trij.l  trihunal.  The  jury  mus;  take  the  resiransibiiity,  ami  with 
the  rchponsibility  the  honour,  of  the  honest  verdict,  the  disgrace  of 
the  dishonest  one. 

To  one  accustomc(i  to  Britisii  law  it  seems  strange  that  such  an 
office  is  ever  tin-own  into  tiie  political  an-na  to  be  scrambled  for, 
term  after  term.  This  ««'ems  to  carry  with  it  the  idea  that  the  man 
who  convicts  in  the  jrreater  percentajje  of  cases,  or  at  least  of  those 
which  attract  public  aitention,  stands  a  better  chance  of  re-election. 
Success  in  convicting  in  cases  of  great  public  interest  and  notoriety 
may  indeed  iead  to  further  poll.,  id  advanc  nt.  There  is  a  well- 
known  instance  in  one  of  the  Middle  States  a  successful  prose- 
cuting attorney  becoming  (largely  tor  *iial  reason)  Governor  of 
his  State,  and  even  favorably  spoken  -n  lor  th<'  Presidency. 

I  have  no  criticism  tc  !  .  ke.  Evi  .,  iinlion  has  a  perfect  right 
to  make  its  own  rules  fc  .s  own  conduct,  and  it  would  be  the 
height  of  impertinence  for  an  outsider  to  offer  any  adverse  com- 
ment.   It  is  none  of  my  business  and  I  do  not  make  it  such. 

The  accused,  having  a  plain  and  simple  statement  of  the  crime 
of  which  he  is  accused,  having  before  him  an  olHcer  of  the  State 
whose  duty  it  is  to  bring  out  all  the  facts,  is  not  to  he  obligetl  to 
put  himself  absolutely  in  the  hands  of  even  that  expert,  impartial 
as  he  should  be.  lie  may,  if  he  sees  fit,  himself  have  an  expert  to 
supplement  the  facts  brought  out  by  the  prosecution,  to  argue  on 
the  law  as  few  accused  can  do  with  ny  knowledge  and  on  the  facts 
wliA'h  I  have  never  seen  an  accused  do  with  effect. 

Then  the  trial  tribunal.  There  does  not  seem  to  in;  any  reason 
why,  if  the  accused  prefers  it,  he  may  not  dispense  with  a  jury  en- 
tirely, and  with  a  grand  jur;v,  too,  and  have  his  ease  tried  by  a  judge 
or  magistrate.  More  than  three-f  )nrths  of  our  accused  do,  and  with 
a  great  saving  of  public  time  and  public  money. 

But  suppose  the  prisoner  wants  a  trial  by  jury.  ^Most,  if  not 
all,  countries  whose  jurispnidence  is  based  upon  tho  common  law 
and  many  whose  jurisprudence  is  bas^d  upon  the  civil  law,  allow 
that  claim,  at  least  in  serious  cases.    Some  countries  (Canada  in- 
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eluded)  refuse  to  allow  a  judge  to  try  the  moat  serious  offences, 
murder  and  treason,  without  a  jury.  Some  allow  every  offence  to 
be  80  tried  with  the  consent  of  the  accused. 

A  jury  being  allowed,  what  kind  of  a  jury  is  to  be  called  t  Fair- 
minded  men,  men  who  will  do  the  right  according  to  their  judg- 
ment, are  in  the  vast  majority.  Has  the  accused  a  right  to  more 
than  that!  The  extraordinary  length  of  time  taken  in  some  States 
to  get  a  jury  is  a  matter  of  amazement  to  us  Canadians.  We  can 
not  understand  it.  A  brother  judpre  in  my  presence  made  it  this 
summer  a  matter  of  conunent  that  in  a  remarkable  criminal  trial 
over  which  he  had  presided,  it  took  two  hours  to  get  a  jury — but  in 
that  case  there  were  several  defendants  and  the  case  was  one  which 
had  excited  great  public  attention  and  newspaper  comment.  I  never 
saw  it  take  more  than  half  an  hour  to  get  a  jury,  and  my  experi- 
ence is  not  short  or  small. 

As  I  shall  never  understand  it,  I  say  no  more  about  it — it's 
none  of  my  business,  anjrway. 

I  am  not  sure  whether  it  is  the  latitude  allowed  to  defendant's 
counsel,  of  which  full  advantage  is  taken,  which  has  made  it  in 
many  cases  apparently  the  duty  of  the  prosecuting  counsel  to  press 
for  a  conviction  or  vice  versa. 

Perhaps,  however,  it  is  the  fact  that  a  criminal  trial  too  often 
is  seen  or  conceived  to  be  a  struggle  of  skill  and  acumen  between 
the  counsel  for  prosecution  and  defence  which  may  account  for 
the  great  length  of  time  a  criminal  trial  will  take  in  some  juris- 
dictions. Whatever  may  be  the  cause  it  is  notorious  that  in  some 
places  a  criminal  trial  will  occupy  a  court  for  days,  weeks,  some- 
times even  months. 

Is  any  possible  public  good  attained  by  such  monstrously  pro- 
longed trials?  That  question  must  be  answered  by  the  people 
themselves,  who  are  the  final  judges  of  what  they  want.  In  your 
system,  as  in  ours,  the  people  must  have  what  they  want,  a  little 
sooner,  a  little  later  in  some  places  than  others,  but  they  are  the 
final  authority.    And  every  people  has  the  law  it  desires. 

I  would  ask  you  to  believe  I  did  not  come  here  to  preach  to  you 
or  lecture  you.  You  know  your  own  business  and  do  not  need  any 
assistance  from  me.    I  only  throw  out  thoughts  which  mav  he  of 
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some  advantage.  That  they  are  not  random  thoughts  or  expressed 
now  for  the  first  time,  will  be  shown  by  an  address  I  made  before 
the  Illinois  Bar  Association,  extracts  from  which  I  ask  to  be  al- 
lowed to  read  : 

The  court  was  made  for  man,  not  man  for  the  court. 
No  considerations  of  dignity,  tradition,  esprit  du  corps 
should  ever  induce  a  judge  to  forget  that  he  is  a  servant 
of  the  people,  paid  by  the  people  to  do  the  people's  work — 
if  he  fail  to  appreciate  this  elementary  truth  and  to  act 
upon  it,  he  is  »pt  to  be  an  unfaithful  servant,  a  dishonest 
recipient  of  wages  paid  for  work  which  he  fails  to  do. 
Fortunately,  this  class  of  judge  is  rare;  there  is  not  "I.  W. 
"W."  associations  for  them. 

The  court  does  not  exist  for  the  exhibition  of  the  per-, 
sonal  dignity  of  the  judge.  Personal  dignity  iu  a  judge 
may  be  a  valuable  asset  to  the  community  which  he  serves, 
it  may  help  to  preserve  decorum  and  thereby  advance  pub- 
lic business;  but  it  may  be  a  detriment  if  of  a  certain  kind. 
If  the  back  be  so  stiff  that  it  can  not  bend  itself  to  work, 
and  if  the  business  of  the  court  must  be  delayed  because 
the  judicial  dignity  craves  twenty-three  hours'  rest  of  the 
twenty-four,  the  public  can  very  well  manage  to  get  along 
without  it.  And  the  dignity  which  is  so  concerned  with 
looking  for  slights  and  "contempts  of  court"  that  it  has 
little  time  for  anything  else,  is  better  placed  elsewhere  than 
on  the  bench.  Let  a  judge  do  his  work  faithfully,  promptly 
and  courteously,  and  his  dignity  may  generally  be  left  to 
look  after  itself. 

Tradition  is  sometimes  of  much  value;  but  it  is  tradi- 
tion of  what  is  good  and  useful;  a  traditional  method  of 
doing  business  is  convenient  and  not  infrequently  is  the 
best  available  method;  but  a  tradition,  if  there  be  one,  of 
dilatoriness  or  inefficiency  were  better  forgotten.  What 
is  old  is  not  necessarily  good;  nor  what  is  new,  necessarily 
wrong. 

But  it  is  never  to  be  forgotten  that  the  courts  belong  to 
the  people,  and  the  wishes — even  the  prejudices — of  the 
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people  must  be  borne  in  mind.  If  for  any  reason  the  body 
of  the  people  were  to  come  to  the  opinion  that  a  judge  trial 
was  not  a  just  trial,  justice  would  not  be  satisfactorily  ad- 
ministered if  that  form  of  trial  were  adopted.  There  I 
leave  the  matter. 


Law  is  not  a  game  where  the  smartest  man  wins,  it  is 
a  serious  attempt  to  determine  rights,  no  mutter  by  whose 
mouth  or  with  wliat  ingenuity — or  want  of  it — they  are 
asked. 

A  word  or  two  as  to  the  administration  of  criminal 
justice. 

The  abominable  cinielty  of  the  English  law,  whether  the 
common  law  as  interpreted  in  early  times  by  the  high- 
placed  judge  or  made  in  later  times  by  the  high-placed 
member  of  parliament  for  the  governance  of  the  lower 
classes — in  either  case  a  mandate  in  the  vast  majority  of  in- 
stances of  the  superior  to  the  inferior — revolted  the  hu- 
mane. Rules  were  extended  or  invented  to  savt  the  shed- 
ding of  blood  for  petty  or  even  serious  offences.  The  law 
was  brutal,  and  its  brutality  was  mitigated  or  evaded  by 
the  ingenuity  of  leas  blood-thirsty  judges.  Trifling  de- 
fects, errors  of  form,  omissions  to  [)rove  immaterial  allega- 
tions, matters  of  no  imjwrtana^  whatever,  were  laid  hold 
of  to  prevent  a  judicial  murder.  Conseiiuently  the  result 
of  a  prosecution  became  very  much  a  matter  of  chance; 
criminals  looked  upon  a  verdict  of  guilty  as  a  bit  of  bad 
luck.  A  chaplain  of  Newgate  of  the  time  has  left  an  awful 
account  of  the  view  taken  by  prisoners  of  trials,  an  account 
which  haunts  the  reader  as  a  hori-or  for  years. 

Accordingly,  the  prosecution  of  an  alleged  offender  be- 
came a  kind  of  sport.  The  prisoner  had  so  much  of  a  start, 
so  many  proceedings  wei-e  forbidden  to  his  pursuers,  he 
might  double  and  dodge,  and  in  the  end,  in  spite  of  facts 
wholly  proved,  might  escape.     It  was  n  kind  of  glorified 
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fox  hunt,  the  (juarry  having  a  much  greater  chance  than 
a  fox. 

This  was  about  the  condition  of  the  law  in  England 
when  the  United  States  branched  off  and  when  Upper  Can- 
ada was  given  legislative  independence.  Both  took  the  law 
with  them.  The  rights  of  the  accused,  the  protection  of 
the  accused,  gave  the  watchword ;  and  some  courts  have  not 
forgotten  it  yet.  In  not  a  few  courts  the  prisoner  has  so 
many  and  so  sacred  rights  that  no  one  else  has  any,  the 
State  included.  Instead  of  a  criminal  trial  being  a  solemn 
inquiry  by  the  State  into  a  crime  alleged  to  have  been  com- 
mitted against  it,  a  criminal  trial  is  apt  to  degenerate  into 
a  game,  a  play,  a  spectacle  for  the  curious  and  a  subject  for 
lurid  newspaper  writine.  The  provision  made  by  the 
Stflte  for  its  own  protection,  tliat  no  one  shall  be  punished 
unless  and  until  convicted  by  a  competent  court,  is  madt  » 
cloak  to  shelter  those  who  have  undoubtedly  committed 
crime;  the  pettiest  of  all  petty  technicalities  are  invoked 
as  though  tht'v  were  the  most  profound  of  principles,  on  the 
violation  of  wliich  the  heavens  should  fall.  Time  seems  not 
to  be  considered  of  importance  in  many  jurisdictions;  and 
in  one  the  members  of  the  bar  say  openly  that  a  convic- 
tion for  murder  is  but  the  beginning  of  the  criminal  trial. 

Solemnity  and  formality  in  a  criminal  trial  have  great 
influence  upon  the  criminal  classes.  Severe  punishment 
has  not  at  all  the  same  deterrent  effect  as  certain  and  speedy 
punishment.  ^lany  a  degenerate  or  wilfully  wicked  per- 
son would  be  willing  to  be  made  the  central  feature  of  an 
eight  days'  or  eight  weeks'  show  with  a  good  chance  of 
evading  punishment. 

Is  all  this  good  for  the  State? 

Once  again,  if  the  people  really  want  that  sort  of  thing 
they  must  have  it;  but  do  the  people  really  want  it?  Of 
course,  the  criminal  classes,  the  potential  criminal,  the  law- 
yer who  is  paid  by  the  length  of  time  he  can  make  a  case 
last  or  who  seeks  glory  from  technical  ingenuity  or  florid 
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rboloric,  the  yellow  and  near-ycUow  paper  and  its  readers, 
uiL  are  in  favor  of  it.  But  the  man  who  has  to  pay  for  it' 
the  sober-minded  citizen  who  takes  an  interest  and  a  pride 
in  his  country,  who  is  jealous  of  her  honor  and  reputation 
—what  of  him?    And  is  he  not  to  be  considered? 

If  a  criminal  trial  is  a  game,  well  and  good.    The  fox 
hunter  who  was  expostulated  with  on  the  cruelty  of  his  sport 
said,  "The  men  like  it,  the  horses  like  it,  and  nobody  can 
be  certain  that  the  fox  don't  like  it. "    But  even  fox  hunters 
pay  for  their  game  out  of  their  own  pocket,  and  if  a  fox 
does  get  away  now  and  then,  there  is  no  great  harm.    We 
in  Canada  are  too  poor  to  be  willing  to  pay  for  such  a 
sport  and  too  busy  to  be  willing  to  waste  weeks  on  an  in- 
vestigation for  which  days  or  even  hours  are  ample.     We 
think  that  except  in  very  grave  offences,  such  as  murder 
and  the  like,  an  accused  should  have  the  option  to  be  tried 
by  a  judge  and  without  delay,  instead  of  waiting  for  a 
jury  sittings.    If  one  charged  with  crime  be  desirous  of  trial 
by  jury  we  allow  him  a  copy  of  the  jury  panel  in  sufficient 
time  to  make  inquiries  as  to  any  objection  to  the  jurymen, 
and  when  a  trial  is  set  we  insist  on  it  being  proceeded  with,' 
with  due  diligence  and  reasonable  speed.    The  first  time  I 
met  your  ex-president,  Mr.  Taft,  he  spoke  of  the  intoler- 
able delay  in  criminal  trials  in  the  United  States.    I  told 
him  that,  a  short  time  before,  I  had  gone  to  a  Canadian 
city  to  hold  assizes  on  the  same  day  that  a  few  hours  farther 
along  the  same  line  of  rail  but  across  the  international 
boundaiy,  a  judge  began  to  get  his  jury  in  a  murder  case; 
that  I  had  tried  four  criminal  cases  and  seven  civil  cases, 
and  was  home  in  Toronto  before  my  American  brother  had 
half  his  jurj'.    I  told  the  New  York  Bar  Association  that 
m  my  thirty  years'  experience  I  never  saw  it  take  more 
than  half  an  hour  to  get  a  jury.    Let  me  add  that  I  have 
never  but  once  heard  a  proposed  juryman  asked  a  question 
about  reading  newspapers,  formi  .,  an  opinion,  or  r-.  ..hing 
else.    I  have  never  known  even  a  murder  case  (except  one) 
take  four  days;  very  few  indeed  take  more  than  two;  none 
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tried  before  ine  has  taken  as  much  as  two  full  days;  and 
medical  other  experts  are  ,  t  allowed  to  drag  out  pro- 
ceedingd.  We  think  four  on  each  side  enough  except  in 
special  circumstances,  and  we  keep  these  well  in  hand. 

Is  fair  play  not  the  only  natural  right  of  one  accuwd 
of  crime?  It  may  b«  that  in  some  courts  the  proceedings 
fire  protracted  by  the  gladiatorial  spirit.  The  prosecuting 
counsel  feels  that  he  has  a  brief  for  conviction  and  that  he 
is  vaiiquished  and  disgraced  if  he  fails  in  procuring  it.  He 
strains  every  nerve  to  that  end,  stretches  the  law  and  colors 
the  facts;  and  if,  per  fas  aut  per  nefas  he  hears  the  jury 
say  "Guilty,"  he  is  triumphant.  I  venture  to  think  that 
that  theory  and  the  practice  based  upon  it  are  wholly  vi- 
cious and  debasing.  In  an  investigation  by  the  State  into  an 
alleged  offence  against  itself,  the  counsel  representing  the 
State  has  the  plain  duty  to  investigate;  and  the  State  not 
desiring  an  aceu.sed  to  be  pronounced  guilty  if  in  fact  or 
in  law  he  if  tuxt,  it  is  the  plain  duty  of  the  prosecuting  coun- 
sel t'»  bring  before  the  court  and  jury  all  the  facts  and  all 
the  law — what  helps  as  well  as  what  incriminates  the  ac 
eused. 

The  wholly  brutal  system  of  the  judge  being  the  most 
determined  and  effective  prosecutor  has  long  gone  out;  the 
only  excuse  for  it  was  that  not  seldom  the  judge  had  been 
the  investigator  and  had  become  certain  of  the  guilt  of  the 
accused.  Howell's  State  Trials  are  appalling  reading  at 
the  best;  and  a  judge  who  would  act  now  as  the  most  ven- 
erated of  the  sages  of  the  law  acted  in  the  past  would  be 
cursed  and  despised  of  all  men. 

Has  not  the  spirit  of  these  judge  iescended  to  some 
proseouting  counsel? 

In  Canada,  the  theory  is  that  the  Crown  counsel  repre- 
8.nts  the  State.  He  has  no  concern  with  whether  the  ac- 
cused is  found  guilty  or  not.  His  whole  duty  is  performed 
when  he  has  brought  out  all  the  facta  by  direct  evidence 
r  by  cross-examination  of  witnesses  for  the  defence  and 
..as  summed  up  to  the  trial  tribunal  fairly  all  the  facts.    If 
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the  judge  or,  in  case  of  a  jury  trial,  the  jury  think  no  case 
has  been  made  out,  that  is  no  concp''n  of  his;  he  is  not  to 
blame.  Of  course,  human  nature  is  human  nature.  Counsel 
will  instinctively  want  to  fight  the  counsel  on  the  other  side. 
It  is  difficult  to  be  impartial,  particularly  when  cue  has  a 
strong  conviction  of  the  guilt  of  the  accused ;  but  if  counsel 
wilfully  concealed  or  failed  to  bring  out  facts  favorable 
to  the  prisoner's  innocence,  if  he  unduly  pressed  for  a  con- 
viction, if  he  were  to  urge  unfair  arguments  to  the  jury, 
he  would  lay  himself  open  to  unfavorable  comment  of  his 
professional  brethren  and  the  public,  as  well  as  to  stern 
rebuke  by  the  trial  judge.  The  method  of  candor  and  fair 
play  brings  more  convictions  than  the  opposite  course.  A 
jury  like  fair  play,  and  if  they  see  a  prisoner  is  not  getting 
it,  they  are  not  at  all  unlikely  to  feel  resentment  and  to 
"help  the  under  dog."  I  am  an  old  Crown  Counsel,  and 
I  speak  whereof  I  know. 


Speed  is  called  for  in  an  appeal  in  criminal  matters. 
The  deterrent  effect  of  punishment  varies  inversely  with 
the  delay  in  punishing;  while  if  there  is  to  be  a  new  trial, 
it  should  be  as  soon  as  possible;  witnesses  disappear  or 
"forget"  even  more  quickly  and  effectively  in  criminal  than 
in  civil  matters. 

Punishment  should  follow  swiftly;  wt  think  in  the  Do- 
minion that  if  a  Canadian  murderer  is  not  hanged  within  a 
year  of  his  crime,  he  is  justified  in  complaining  of  being  de- 
prived of  his  just  rigrhts  as  given  him  by  the  Magna  Charta. 

Now  in  conclusion,  let  me  wish  this  Association  all  success  in  its 
philanthropic,  human  objects.  A  Canadian  member  I  know  whose 
name  is  called  blessed  in  many  a  heart  torn  with  sorrow  and 
racked  with  sin.  May  the  others  of  this  Association  be  eriually  re- 
warded for  duty  well  and  faithfully  done. 


